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I DHS DETERMINATION THAT MS. MIS DID NOT PURCHASE A LIFE
INSURANCE POLICY IS IN ERROR.

A ENDOWMENT INSURANCE IS LIFE INSURANCE AS DEFINED BY
STATE LAW AS WELL AS OTHER STATE JURISDICTIONS

The Michigan Department of Human Services (DHS) has asserted that the Pure
Endowment Life Insurance Contract that Ms. Mis purchased from ELCO was not life

insurance. DHS cites to Walker v Giddings, 103 Mich 344 (18%94) to support this

position. The Supreme Court, in Walker, quoting to a secondary authority, described
endowment insurance as a:

...contract to pay on the death of insured is conjoined with a contract to

pay on the expiration of a fixed period, should he live so long. Such a

contract is called a ‘contract of endowment insurance,’” though, so far as

concerns the contract to pay on the expiration of a fixed period, it is not,
strictly speaking, a contract of life insurance at all.
Walker at 349. The issue before that Court did not address whether a particular
insurance policy was a life insurance policy. The Court never arrived at a specific
holding since the issue was whether a fraternal beneficiary organization was authorized
to provide such policies to its members.

What DHS’ position ignores is the state law defining life insurance. The Michigan
Legisiature has already defined life insurance. MCL 500.602. Life insurance is defined
as: “...insurance upon the lives and health of persons and every insurance pertaining
thereto, and to grant, purchase, or dispose of annuities...”. MCL 500.602(1). According

to the statute, a transaction of life insurance includes endowment insurance and pure

endowments. MCL 500.602(2). Bluntly, DHS' position that a pure endowment life
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insurance policy is not life insurance is wrong under Michigan law and contrary to the
Michigan Legislature’s definition.

In fact, the statute is more in line with most of the case law involving endowment
insurance. An often cited case which examined the issue of endowment insurance is

Briggs v McCullough, 36 Cal 542 (1869). The issue before the California Supreme

Court was whether an endowment insurance policy was exempt from a claim of a
creditor. The Court, in determining that an endowment policy was a life insurance

policy, stated that:

The term “life insurance” is not alone appiicable to an insurance for a full
term of one’s life. On the contrary, it may be for a term of years, or until
the assured shall arrive at a certain age. It is simply an undertaking on the
part of the insurer that either at the death of the assured, whenever that
event may occur, or on his death, if it is shall happen within a specified
term, or before attaining a certain age, as the case may be, there shall be
paid a stipulated sum. In either form it is, strictly speaking, an
insurance on the life of the party. In this case, the policy was to
become payable on the death of McCullough, provided he died within 10
years, and it is to that extent certainly an insurance on his life. It is an
undertaking to pay the stipulated sum if he shail die within a specified
term, which is of the very essence of life insurance. The fact that the
company is to pay the agreed sum at the expiration of 10 years, even
though McCullough shall not have died in the meantime, does not divest
it of the character of life insurance...

Briggs at 550-551; Also See Drysch v Prudential insurance Company, 4 NE 2d 530, 532

(. App, 1936); Endowment & Benevolent Ass’n v State, 10 P 872, 878 (Kan. 1886).

The Michigan law is consistent with this interpretation of an endowment life insurance

policy.



B. THE ENDOWMENT POLICY IS LIFE INSURANCE UNDER THE
FEDERAL REGULATIONS AND THE DHS POLICY MANUAL

It is Ms. Mis' contention that the pure endowment policy she purchased from
ELCO also meets the criteria of being a life insurance policy as defined by the Program
Eligibility Manual (PEM) and the federal regulations. In fact, the DHS Brief ignores this
issue or its definition. The definition of life insurance in the State Policy Manual and the
federal regulations is identical.

A life insurance policy is a contract between the policy owner and the

company that provides the insurance. The company agrees to pay money

to a designated beneficiary upon the death of the insured.

PEM 400(22); 20 CFR 416.1230(b)(1).

The federal law establishes a minimum floor as to what assets are construed as
exempt under the Medicaid program. 42 USC 1396a(a)(17)(B); 42 CFR 435.840. As
previously stated in Appellant’s Brief, the Medicaid program is a co-operative federal-

state program which is funded in large part by the federal government and administered

by the states. 42 USC 1386; Alexander v Choate, 469 US 287, 289n.1 (1985). While

state participation in the program is voluntary, participating states must adopt plans that
comply with certain requirements imposed by federal statute and regulations, 42 USC

1396a(a); Wilder v _Virginia Hosp. Ass'n, 496 US 498, 502 (1990). Accordingly, the

Medicaid Act compels participating states to draft a pian in conformity with federal law.

Mertz v Houstoun, 155 F. Supp. 2d 415, 422-23 (E.D. Pa 2001).

Ms. Mis purchased an insurance contract from Employees Life Company

(Mutual) (ELCO). The company agrees to pay money to a designated beneficiary upon



the death of Ms. Mis. This contract fully complies with the federal regulations and the
PEM.

DHS contends that this is not a life insurance policy because it will pay
money/dividends when the policy matures. First, DHS' opinion ignores the Michigan
statute that defines what a life insurance transaction is. Second, it is Ms. Mis’
contention that this is specifically why the PEM has a special section addressing what
an endowment policy is. DHS’ Brief has ignored this section of the PEM. PEM 400(24)
states:

Matured endowment policies. Endowment Policy is a policy which

enables the insured to accumulate a sum of money payabie to him at a

date named in the policy (the maturity date). The policy says whether the

money is paid over time or all at once. The policy matures on the maturity

date. A maturity endowment policy is not life insurance.

The reason this provision is in the PEM is to clarify that if an endowment policy has not
matured, it is to be treated as life insurance. If it had matured, it is certainly a countable
asset. What other reason could justify why such a provision would appear in the PEM.
Furthermore, it would be complying with the Michigan Legislature definition of life
insurance and the Briggs definition that an endowment policy “does not divest itself of
the character of life insurance”. This explanation would be consistent with the Michigan
Legislature who in its wisdom defines endowment and pure endowment policies as life
insurance transactions. MCL 500.602(2). Accordingly, the hearing decision

determination that Ms. Mis did not purchase “an insurance policy” is in error according

to the federal regulations and the DHS’ Policy Manual.



. THE ENDOWMENT LIFE INSURANCE POLICY VALUE IS ZERO.

The second issue in evaiuating a life insurance policy is to determine its cash
surrender value. Evidence has been presented indicating that the endowment policy
has “no cash surrender value”. Ex. F; Testimony of David Bruce at Tr. 51, 61.
Accordingly, the fife insurance has a zero value. The PEM acknowledges that a life
insurance policy can generate a cash surrender value but have a zero surrender value.
PEM 400(23). In the present case, this endowment policy had no cash vaiue.

DHS has asserted, as a footnote in its Brief, that the terms of the contract
indicate that the pure endowment contract could have a cash surrender value because
a dividend could have been generated on the contract and potentially paid out in cash.
Ex. 3, p2. The contract states that:

Annual dividends have not been anticipated for this contract. Each

year We will review Qur experience to determine any dividend for this

contact. You may apply any dividend We declare under one of the

following options. If you do not choose an option, option 2 will apply
automatically.
1. Cash. This dividend wiil be paid to You in cash.
2. Accumulate. We will retain the dividend to the credit
of this contract with interest at a rate of not less than
3% per year.
According to the PEM, the value of the countable asset is determined at the time of
application. PEM 400(32). For Medicaid purposes, asset eligibility exists when the
asset group's countable assets are less than, or equal to, the applicable asset limit at
least one day during the month being tested. PEM 400(4). Ms. Mis applied for

Medicaid Benefits on October 18, 2005. Accordingly, the value of the life insurance is to

be determined for the month of October, 2005. The issue is whether Ms. Mis was



eligible for Medicaid Benefits as of October 1, 2005. Ex. F being a letter from ELCO
states that the life insurance policy had “no cash surrender value”. Furthermore, David
Bruce testified that it had a zero cash surrender value. Petitioner concedes that this
endowment policy could have a cash surrender value at a later date; however, at the
time that Ms. Mis applied for Medicaid, it had a zero cash value. If a dividend is
reported, Ms. Mis would have to report it to DHS within 10 days according to the
Program Administrative Manual (PAM) 105(7). She would also have to provide
documentation on the vaiue of the endowment life insurance on the annual re-
certification of her Medicaid eligibility. However, at the time of the application, this pure
endowment life insurance contract had a zero value. No contrary evidence has been
submitted on the record.

fl. THE PURCHASE OF THE ENDOWMENT LIFE INSURANCE POLICY IS NOT
A DIVESTMENT.

DHS has also asserted that this is a divestment because it was a transfer for less
than fair market value. This is not part of the hearing decision but is asserted in DHS'
Brief. First, nothing prevents Ms. Mis from converting an asset from one form to
another of equal value. This is not a divestment. PEM 405(7). In fact, this section
indicates that “most purchases are conversions”. For example, a single adult person
like Ms. Mis could have used extra money to purchase an irrevocable prepaid funeral
agreement which is considered an exempt asset. Ms. Mis could have purchased a car,
jewelry, or even income-producing property which are all examples of converting a

countable asset (such as cash) to an exempt asset. In Ms. Mis’ case, she purchased a



life insurance policy that has a zero cash surrender value. Again, the PEM does not
construe this as a divestment.

As for the fair market value of this policy, testimony was presented by Ms. Mis as
well as the Executive Vice-President from ELCO that indicated that Ms. Mis was
uninsurable. The exception was that she could purchase a pure endowment life
insurance policy. The market place prevented Ms. Mis from purchasing such a life
insurance poiicy. The market place dictated the cost of such a policy. Ms. Mis
purchased this pure endowment life insurance contract for $50,000.00. If she had died
in the first year, it would have paid her beneficiary $45,000.00. The $5,000.00
difference, as Mr. Bruce testified, is a result of the risk assumed by the insurance
company, the cost of insurance, plus the company’'s administrative expense. In other
words, Ms. Mis obtained fair market value. Nothing in the Program Eligibility Manual
prevents Ms. Mis from purchasing a life insurance policy. DHS has failed to present any
contrary evidence, at the Administrative Hearing, which states that Ms. Mis did not
receive fair market value for the pure endowment life insurance contract.

DHS argues that this is not a legitimate return on her money. No where in the
Federal law, Federal regulations, or the State Policy Manual does it say that you have to
obtain a certain return on your investment except for the smail exception involving
income-producing property. This is not income-producing property. To take DHS’
absurd argument to its logical conclusion, DHS could argue that if an individual

purchased Delphi Stock that was worth $20.00 a share but becomes worthless



overnight, this would prevent the applicant from qualifying for Medicaid Benefits. The
law and the regulations do not set forth investment rates of return.

Bluntly, DHS is upset because the Poiicy Manual as well as the Federal
Regulations clearly permit Ms. Mis' action of purchasing this pure endowment life
insurance contract. Instead of arbitrarily denying Medicaid Benefits to Ms. Mis, DHS
should remedy the problem through formal rule making in which it changes its Policy
Manual to treat such a purchase of a pure endowment life insurance contract as a
divestment. In fact, DHS formally changed its Policy Manual to eliminate the purchase
of “bailoon” annuities. However, it is arbitrary to penalize Ms. Mis for purchasing a life
insurance contract which fully complies with its Manual and the Federal reguiations.

Again, Ms. Mis requests that Medicaid Services for long-term care payments be
retroactively restored from October 1, 2005 through January 31, 2008.

Respectfully submitted,
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Westlaw:

36 Cal. 542

36 Cal. 542, 1869 WL 840 (Cal.)
(Cite as: 36 Cal, 542}

C
ALFRED BRIGGS v. JOHN MCCULLOUGH
AND ROBERT DINSMORE et als.Cal.
1869. ALFRED BRIGGS
v,
JOHN MCCULLOUGH AND ROBERT
DINSMORE et als.

Supreme Court of Califonia.
January Term, 1869.

INSURANCE  POLICY EXEMPT FROM
EXECUTION.
The party claiming that a life insurance policy,
under the statute of this State, is exempt from
execution, must show that the policy was issued by
a company incorporated under the laws of this
State, and that the benefits which he expects to
derive from the policy are such as might have been
secured by the payment of an annual premium not
exceeding five hundred dollars.

ENDOWMENT POLICY EXEMPT FROM
EXECUTION.

An endowment policy, in which a life insurance
company, in consideration of a sum of money
deposited with it, agrees to pay the depositor, or his
assigns, at the end of ten years, {or sooner, if he
desires,) a sum of money, together with such
dividends as his deposit shall earn, is an insurance
on the life, in the sense of the statute exempting life
insurance policies from execution.

PROOF OF INCORPORATION.

Proof of the company name raises no presumption
that it is an incorporated company; nor if the word *
California” occurs in the name, does it raise a
presumption that it was incorporated under the laws
of this State.

APPEAL FROM AN ORDER ADJUDGING A
CONTEMPT OF COURT.

The question whether an appeal lies from an order
made of the final judgment adjudging a judgment
debtar guilty of a contempt for not applying his
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preperty on the execution, not decided.

*843 APPEAL from the District Court, Sixth
Judicial District, Sacramento County.

The respondent moved to dismiss the appeal,
because the judgment adjudging the appellant guilty
of a contempt was not subject to review on appeal.
The Court de not pass on this motion.

The other facts are stated in the opinion of the Court.

Ramage & Smith, for Appellant.

The first question is, whether the order adjudging
McCullough guilty of contempt, and ordering his
imprisonment, is final and conclusive. To render
such an order final, the Court must have jurisdiction
to make it.

In Ex Parte Summers, 5 lredell, 149, the Court held:
“That the facts on which the commitment is based
need not be stated in the order; but if stated, and are
insufficient, that is, such as manifestly are not a
contempt, it seems perfectly agreed it must be
disregarded, and the party discharged from an
unlawful imprisonment.”

In this case the question seems to have been
examined with care and ability, and the distinction
drawn berween orders that are final and those that
are not.

The four hundred and eightieth section of our
Practice Act specifies five acts or omissions which
are deemed contempts, an order of commitment
under some of which might be deemed final; but
under the third subdivision the writ or order to
which obedience is required must be lawful. Under
the provisions of said section these proceedings
were conducted, and the facts on which the order of
commitment is based are therein recited.

This question is not new in this Court. It came up in

€ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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36 Cal. 542, 1869 WL 840 (Cal)
(Cite as: 36 Cal, 542)

Ex Parte Rowe, 7 Cal. 175, and again in Ware v.
Robinson, 9 Cal. 111, where the Court say: “The
learned counsel of the plaintiff asks this Court to
dismiss the appeal, upon the ground that this was a
case of contempt, from the decision of which no
appeal will lie. This objection does not seem *544
to be well taken. This question was very fully
considered in the several cases of £ A Rowe on
Habeas Corpus, January Term, 1857." The facts in
the above cases were similar to those in the one at
bar. The proceedings were supplemental to
execution, and the defendant refused to answer
questions; the referee reported the facts fo the
Court, who ordered him committed for contempt. In
that case, like this, the facts were set forth in the
record. If in that case the order of commitment was
appealable, a like order is equally so in this.

The three hundred and thirty-sixth section of the
Practice Act provides that an appeal may be taken
from any special order made after final judgment, as
well from the order committing for contempt as
from the order of the referee and the order of the
Court of July 14th, 1868. Is the order of the referee
to be treated as an order in the cause after final
judgment? All orders made in 2 cause in the District
Court, whether made by said Court or the Judge
thereof, a County Judge, or a referee, have the same
effect as if made by the Court. (Borfand v.
Thornron, 12 Cal. 440.) The Act giving the Judge
power to appoint a referee was not intended to
enable him to shift a responsibility, or to deprive a
party of a right, but to facilitate the transaction of
business. If an order of the referee is not to be
treated as the order of the Cour, it is difficult to ses
how a party can be punished for contempt for
disobedience thereto. The Court adopts such orders,
if lawful, and acts upon them as if made in Court or
by the Judee.

George Cadwalader, for Respondent.

The appeal being in a proceeding for contempt,
cannot be entertained. lst. The referee had the right
to make the order requiring McCullough to deliver
up his endowment policy under the two hundred
and forty-third section of the Practice Act. 2d. The
refusal of McCullough to obey the *545 order of
the referee was a contempt, and he was liable to
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punishment therefor. (Prac. Act, Sec. 245.)

Section four hundred and eighty-nine provides that «
when the contempr consists in the omission to
perform an act which is yet in the power of the
person to perform, he may be imprisoned until he
shall have performed it;” and section four hundred
and ninety-three provides that “the judgment and
orders of the Court or Judge, may in cases of
contempt, shall be final and conclusive” The
general law on the subject of contempts shows that
judgments therein are not subject to review on the
ground of judicial comity, of which the four
hundred and ninety-third section is merely
declaratory. The following selected cases out of a
hundred illustrate this: 27 Vermmont, 36; 27 Georgia,
476; 2 lowa, 69;1 Hill, 1654 Johns. 369, The
appeal in such cases will be dismissed. (Dunham v.
lowa, 6 Clarke, lowa, 232.) In Ware v. Robinson, 9
Cal. 1!, it was assumed that a contempt order was
appealable. The decision was rendered on this
assumption, without investigating the question.

A statute like that exempting this policy from
execution must be construed strictiy. “Let a statute
be ever so charitable,” says Mr. Chief Justice Holt,
12 Mod. 513, “if it gives away the property of the
subject, #t ought to be construed strictly.” In
Buckingham v. Billings, 13 Mass. 80, where an
exemption statute was under examination, the Court
said: “This statute, as it is in derogation of the
common rights of creditors to secure their debts out
of the property of their debtors, ought to have a
strict construction, according to the tue intent and
meaning of the Legislature, if that can be
ascertained.” In Danforth v. Woodward 10 Pick.
423, the same doctrine was affirmed.

The party claiming the exemption must show that
his case is within the statute. This is illustrated by
the case of Calhoun v. Knight. 10 Cal. 394, where
the Court refused to sustain the claim of exemption
because, to use the language of the opinion, “it is
not shown that the plaintiff is one of *546 the
persons mentioned in the statute, or that he
habitually earned his living by the use of the
animats in question.” Looking at our statute we see
what is exempt from execution, and what is it but
life insurance on the life of the debtor. obtained
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(Cite as: 36 Cal. 542)

from an insurance company incorporated under the
laws of this State, and not costing more than five
hundred dollars per annum? Hence for the appellant
to sustain his exemption, he must show that he
purchased insurance on his own life from an
insurance company incorporated under the laws of
this State, and that in doing so he did nor take from
his assets more than five hundred dollars per annum.

It does not appear that McCullough purchased
simple life insurance, or that it only cost five
hundred dollars per annum, or that he purchased it
of an insurance company incorporated under the
laws of this State. As life insurance on the life of the
debtor is the primary condition of the exemption
contemnpiated by the statute, it becomes necessary 1o
ascertain what “life insurance” is. The definition
furmished by the counsel for appellant is simplyv of *
insurance,” and not “life insurance,” and it will be
noted that of the various kinds of insurance--marine,
fire, health, and life--each have particular
definitions., and to ascertain what the Legislaturs
meant by “life insurance,” according to an accepted
rule, we take its accepted and legal definition. In
Bouvier's Law Dictionary it is described as “an
assurance of z life upon the pavment of a premium.
This may be for the whole life, or for a limited time.
On the death of the person whose [ife has been
insured, during the time for which it is insured, the
insurer is bound to pay to the insured the money
agreed on.” Thus the contract of life insurance was
a contract for a certain sum of money, only payable
after the death of the insured, and implying that the
heirs or assigns of the insured were to enjoy the
fruits of the insurance. These were i1s feamres,
distinguishing it from the other species of insurance,
and giving it its cast and character. All other kinds
of insurance must ex mecessitate have some of the
attributes of life insurance, and vet such
peculiarities as enable them to *547 be known and
recognized by their proper names. This train of
thought suggests itself for the reason that in
McCullough's endowment policy there is a clause
making the thirty-five hundred dollars pavable
before the lapse of ten years “should McCullough
die,” upon which appellant's counsel presents an
argument that it is simply life insurance on the life
of the debtor, within the meaning of the Exemption
Act. We must respect the main object of the
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endowment policy and its most cerain and
beneficial end. We say that its leading feature is to
endow McCullough, on July 6th, 1878, with the
sum of three thousand five hundred dollars in gold
coin, should he live that long, together with such
money in the way of dividends as the insurance
company should declare McCullough from time to
titne entitled to. The deposit of two thousand nine
hundred and thirty-three dollars was simply loaned
to the company at interest, the interest being the
difference between two thousand nine hundred and
thirty-three dollars and three thousand five hundred
dollars and such dividends as should be assigned to
McCullough.

Ramage & Smith, in Reply.

If the Legislature had the authority to pass the Act
to exempt poiicies of life insurance from execution,
(which power the respondent does not question,)
and if the policy comes within its provisions, the
funds thus invested and the policy are as much
exempt from execution as if invested in necessary
provisions for immediate family nse.

So far as the merits of this case are concerned, it
matters but little whether the Act under which this
policy is claimed as exempt from execution is to
receive a strict or liberal construction, although the
Courts of New York hold that statutes exempting
property from taxation should be liberaily
construed. (Carpenter v. Harringron, 25 Wend.
370;Ford v. Johnson, 34 Barb. 364.) In the last case
the Court say: “And it is undoubtedly the duty of
the Court, since these *348 Acts concern the public
good, to give them an enlarged and liberal
construction.”

iIf the paper called the endowment policy of life
insurance is a life insurance, and the money, benefir,
right, privilege, or immunity accruing therefrom or
growing out thereof, have or might have been
secured by the payment of a sum not exceeding five
hundred dollars a year, then it comes within the
provisions of the Act.

Angeil, in his work on fire and life insurance,
section two hundred and seventv-four, savs that life
insurance is a contract of indemnity, and defines it
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to be “a contract by which the underwriter, for a
cerain sum, proportioned to the age, health,
profession, and other circumstances of the person
whose life is the object of the insurance, engages
that that person shall not die within the time limited
in the policy, or if he do, that he will pay a sum of
money to him in whose favor the policy was granted.

"

The above is given as the definition of an ordinary
policy of insurance, and in section two hundred and
eighty-four the same author gives the form of such a
policy. As the wants and conveniences of society
have required, other forms and modes of insurance
have been adopted, among which is the endowment
pian, upon which issues an endowment policy of
life insurance, as will be seen by reference to the
appendix to the same work.

We refer the Court to these to show the custom and
course of proceeding, and the different kinds of
contracts that are called policies of life insurance.
We conclude from the foregoing that the form
adopted in this case is one of the modes practiced
by life insurance companies, and that the
advantages to be derived from this poiicy come
within the provisions of the Act.

*549 By the Court, CROCKETT, J.:

Briggs obtained a2 money judgment against
McCullough and others, on which an execution was
duiy issued. After proper proceedings in that behalf,
McCullough was ordered to appear before a referee,
appointed by the Court for that purpose, to be
examined touching his property. In the course of his
examination before the referee he admitted thar he
had deposited with the Pacific Mumal Life
Insurance Company of California the sum of two
thousand nine hundred and thirty-three dollars in
gold coin, and took from said company an
agreement, called an “endowment policy,” whereby
the company agreed to pay him or his assigns, on
the 6th day of July, 1878, (or sooner if he shouid
die,) the sum of three thousand five hundred dollars
in United States gold coin, together with such
dividends as his deposit should eam. He aiso
admitted that said policy was in his possession and
was his property; and thereupon the referee made an
order that McCullough deiiver the policy to the
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Sheriff, as property to be applied on the judgment
of Briggs. McCullough refused to obey the order,
which fact was reported by the referee to the Court
which rendered the judgment; and thereupon the
Court cited McCullough to show cause why he
should not be punished for a contempt, and on the
rule to show cause, (in obedience to which
McCuilough had appeared,) the Court, after hearing
the matter, found the facts to be as already stated,
and adjudged McCullough to be guilty of a
contempt, and entered an order that he be
imprisoned, without bail, until he obeyed and
complied with the order of the referee. From this
order McCullough has appealed.

At the hearing, a motion was made to dismiss the
appeal; but without expressing any opinion on this
point, we deem it best to dispose of the case on its
merits. The counse!l for McCullough claim that the
policy of insurance in question is exempt from
execution, under an Act of the Legislature of March
28th, 1868, (Siats. 1868, p. 500,) which provides
*550 that “no money, benefit, right, privilege, or
immunity accruing, or in any manner whatever
growing out of any life insurance on the life of the
debtor, made in any insurance company
incorporated under the laws of this State, shall be
subject to levy under attachment, execution, or
under any original mesne or final process whatever
against such debtor, or to be taken, sequestered, or
reached by any proceeding supplementary to
execution, or other like proceeding, provided,
however, this exemption shall not extend beyond
such moneys, benefits, rights, privileges, and
immunities as have been or might have been
secured by the payment of an annual premium, not
exceeding five hundred dollars.”

In order to secure the benefit of this provision, it
must appear:

First--That the insurance was made by an insurance
company “incorporated under the laws of this State.”
This fact does not appear in this case. The
company which issued the policy is designated in
the proceedings as the “Pacific Mutuai Life
Insurance Company of California;” but for aught
that appears, this may be onlv the name of a private
joint stock association, or, at most. of a foreign
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corporation doing business in this State. The mere
name under which it does business raises no
presumption whatever that it is an incorporated
company; and certainly none that it was ©
incorporated under the laws of this State;” nor is
there any other preof of the fact in the case.

Second--It must appear that it is an “insurance on
the life of the debtor,” and it is urged that the policy
in this case is not an insurance on the life of
McCullough in the sense of the statute, but is
simply a covenant by the company, that in
consideration of a certain sum deposited by
McCullough, the company will pay him at the
expiration of ten years, or sooner, if he dies, a
certain other stipulated sum, together with such
dividends as his deposit shall, in the meantime, have
earned. The term “life insurance” is not alone
applicable to an insurance for the fuil term of one's
life. On the contrary, it may be for a term of years,
or until the assured *551 shall arrive at a certain
age. It is simply an undertaking on the part of the
insuret that either at the death of the assured,
whenever that event may occur, or on his death, if it
shall happen within a specified term, or before
attaining a certain age, as the case may be, there
shall be paid a siipulated sum. In either form it is,
strictly speaking, an insurance on the life of the
party. In this case the policy was to become payable
on the death of McCullough, provided he died
within ten vears, and it is to that extent certainly an
insurance on his life. It is an undentaking to pay the
stipulated sum if he shall die within a specified
term, which is of the very essence of life insurance.
The fact thar the company is to pay the agreed sum
at the expiration. -of ten years, even though
McCullough shall not have died in the meantime,
does not divest it of its character of life insurance. It
is only a new and additional element in the contract
not inconsistent with its other, which is its chief
constituent part, to wit: the undertaking to pay on
the death of the assured within the specified term.
We think, therefore, that this was an insurance on
the life of McCallough.

Third--It must appear that the policy is not of the
excepted class mentioned in the proviso to the
statute, and the party claiming the exemption must
show affirmatively that his case is within the
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provisions of the stamte. To do this, it was
incumbent on McCullough to establish that the
benefits which he is to derive from the policy are
such as might have been secured by the payment of
an annual premium not exceeding five hundred
dollars.

No effort was made to do this, and there is nothing
in the case from which we can infer the fact. In the
absence of all proof, we cannot presume that this or
any other insurance company would have issued
this or any other policy, securing to McCullough the
same “moneys, benefits, rights, privileges, and
immunities” which this policy secures, by the
payment of an annual premium of five hundred
dollars. Having failed to establish a case which
entitles him to the *552 exemption provided by the
statute, we find no error in the record.

Judgment affirmed.

Mr. Justice SANDERSON concurring specially:

1 concur in the judgment upon the first and third
grounds considered by Mr. Justice CROCKETT.
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Petitioner, Circuit Court Judge
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MICHIGAN DEPARTMENT OF
HUMAN SERVICES,
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/
NORMAN HARRISON (P39814) JOEL D. MCGORMLEY (P60211)
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805 South Michigan Avenue Attorney for Respondent
Saginaw, Michigan 48602 P.O. Box 30758
(989) 790-7177 Lansing, Michigan 48909
(517) 373-7700
OPINION AND ORDER

At a session of said Court held in the
Courthouse Building in the
Village of Caro, Tuscola County, Michigan

This matter is before the Court on Petitioner’s appeal of the Administrative Law Judge’s hearing
decision dated June 16, 2006. Petitioner appeals one issue of the Administrative Law Judge’s
decision in which the ALJ upheld the department’s determination that a $50,000 pure
endowment life insurance policy was not an insurance policy and therefore was a divestment.

It is this Court’s opinion that the Single Premium Pure Endowment Life Insurance Contract here
is a life insurance policy and is not a divestment.

I. Facts
On September 16, 2005, Petitioner Virginia Mis purchased a $50,000 Single Premium Pure
Endowment Life Insurance Contract from Employees Life Company. On November 18, 2005,
the State Medicaid Policy Unit determined that the insurance policy from Employees Life
Company was in fact not an insurance policy and the $50,000 was to be considered a divestment.
As to this issue, the ALJ in the stated hearing decision, “In this case, claimant transferred
$50,000 to ELCO for five years. If claimant died before the five years were up, her designated
beneficiary would not receive anything other than the accrued dividends. If the claimant was
living at the time of the maturity of the policy, claimant would receive the original amount
including interest of $2,084. This is not an insurance policy and is considered a divestment. The



