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I DHS DETERMINATION THAT MS. MIS DID NOT PURCHASE A LIFE
INSURANCE POLICY IS IN ERROR.

A ENDOWMENT INSURANCE IS LIFE INSURANCE AS DEFINED BY
STATE LAW AS WELL AS OTHER STATE JURISDICTIONS

The Michigan Department of Human Services (DHS) has asserted that the Pure
Endowment Life Insurance Contract that Ms. Mis purchased from ELCO was not life

insurance. DHS cites to Walker v Giddings, 103 Mich 344 (18%94) to support this

position. The Supreme Court, in Walker, quoting to a secondary authority, described
endowment insurance as a:

...contract to pay on the death of insured is conjoined with a contract to

pay on the expiration of a fixed period, should he live so long. Such a

contract is called a ‘contract of endowment insurance,’” though, so far as

concerns the contract to pay on the expiration of a fixed period, it is not,
strictly speaking, a contract of life insurance at all.
Walker at 349. The issue before that Court did not address whether a particular
insurance policy was a life insurance policy. The Court never arrived at a specific
holding since the issue was whether a fraternal beneficiary organization was authorized
to provide such policies to its members.

What DHS’ position ignores is the state law defining life insurance. The Michigan
Legislature has aiready defined life insurance. MCL 500.602. Life insurance is defined
as: “...insurance upon the lives and health of persons and every insurance pertaining
thereto, and to grant, purchase, or dispose of annuities...”. MCL 500.602(1). According

to the statute, a transaction of life insurance includes endowment insurance and pure

endowments. MCL 500.602(2). Bluntly, DHS' position that a pure endowment life
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insurance policy is not life insurance is wrong under Michigan law and contrary to the
Michigan Legislature's definition.

In fact, the statute is more in line with most of the case law involving endowment
insurance. An often cited case which examined the issue of endowment insurance is

Briggs v McCullough, 36 Cal 542 (1869). The issue before the California Supreme

Court was whether an endowment insurance policy was exempt from a claim of a
creditor. The Court, in determining that an endowment policy was a life insurance
policy, stated that:

The term “life insurance” is not alone appiicable to an insurance for a full
term of one’s life. On the contrary, it may be for a term of years, or until
the assured shall arrive at a certain age. [t is simply an undertaking on the
part of the insurer that either at the death of the assured, whenever that
event may occur, or on his death, if it is shall happen within a specified
term, or before attaining a certain age, as the case may be, there shall be
paid a stipulated sum. In either form it is, strictly speaking, an
insurance on the life of the party. In this case, the policy was to
become payable on the death of McCullough, provided he died within 10
years, and it is to that extent certainly an insurance on his life. It is an
undertaking to pay the stipulated sum if he shall die within a specified
term, which is of the very essence of life insurance. The fact that the
company is to pay the agreed sum at the expiration of 10 years, even
though McCuilough shall not have died in the meantime, does not divest
it of the character of life insurance...

Briggs at 550-551; Also See Drysch v Prudential Insurance Company, 4 NE 2d 530, 532

(1. App, 1936); Endowment & Benevolent Ass'n v State, 10 P 872, 878 (Kan. 18886).

The Michigan law is consistent with this interpretation of an endowment life insurance

policy.



B. THE ENDOWMENT POLICY IS LIFE INSURANCE UNDER THE
FEDERAL REGULATIONS AND THE DHS POLICY MANUAL

It is Ms. Mis' contention that the pure endowment policy she purchased from
ELCO also meets the criteria of being a life insurance policy as defined by the Program
Eligibility Manual (PEM) and the federal regulations. In fact, the DHS Brief ignores this
issue or its definition. The definition of life insurance in the State Policy Manual and the
federal reguiations is identical.

A life insurance policy is a contract between the policy owner and the

company that provides the insurance. The company agrees to pay money

to a designated beneficiary upon the death of the insured.

PEM 400(22); 20 CFR 416.1230(b)(1).

The federal law establishes a minimum floor as to what assets are construed as
exempt under the Medicaid program. 42 USC 1398a(a)(17)(B); 42 CFR 435.840. As
previously stated in Appellant's Brief, the Medicaid program is a co-operative federal-

state program which is funded in large part by the federal government and administered

by the states. 42 USC 1396, Alexander v Choate, 469 US 287, 289n.1 (1985). While

state participation in the program is voluntary, participating states must adopt plans that
comply with certain requirements imposed by federal statute and regulations. 42 USC

1396a(a); Wilder v_Virginia Hosp. Ass'n, 496 US 498, 502 (1990). Accordingly, the

Medicaid Act compels participating states to draft a plan in conformity with federal law.

Mertz v Houstoun, 155 F. Supp. 2d 415, 422-23 (E.D. Pa 2001).

Ms. Mis purchased an insurance contract from Employees Life Company

(Mutual) (ELCO). The company agrees to pay money to a designated beneficiary upon



the death of Ms. Mis. This contract fully complies with the federal regulations and the
PEM.

DHS contends that this is not a life insurance policy because it will pay
money/dividends when the policy matures. First, DHS' opinion ignores the Michigan
statute that defines what a life insurance transaction is. Second, it is Ms. Mis’
contention that this is specifically why the PEM has a special section addressing what
an endowment policy is. DHS’ Brief has ignored this section of the PEM. PEM 400(24)
states:

Matured endowment policies. Endowment Policy is a policy which

enables the insured to accumulate a sum of money payabie to him at a

date named in the policy (the maturity date). The policy says whether the

money is paid over time or all at once. The policy matures on the maturity

date. A maturity endowment policy is not life insurance.

The reason this provision is in the PEM is to clarify that if an endowment policy has not
matured, it is to be treated as life insurance. If it had matured, it is certainly a countable
asset. What other reason could justify why such a provision would appear in the PEM.
Furthermore, it would be complying with the Michigan Legislature definition of life
insurance and the Briggs definition that an endowment policy “does not divest itself of
the character of life insurance”. This explanation would be consistent with the Michigan
Legislature who in its wisdom defines endowment and pure endowment policies as life
insurance transactions. MCL 500.602(2). Accordingly, the hearing decision

determination that Ms. Mis did not purchase “an insurance policy” is in error according

to the federal regulations and the DHS’ Policy Manual.



I THE ENDOWMENT LIFE INSURANCE POLICY VALUE IS ZERO.

The second issue in evaluating a life insurance policy is to determine its cash
surrender value. Evidence has been presented indicating that the endowment policy
has “no cash surrender value”. Ex. F; Testimony of David Bruce at Tr. 51, 61.
Accordingly, the iife insurance has a zero value. The PEM acknowledges that a life
insurance policy can generate a cash surrender value but have a zero surrender value.
PEM 400(23). In the present case, this endowment policy had no cash value.

DHS has asserted, as a footnote in its Brief, that the terms of the contract
indicate that the pure endowment contract could have a cash surrender value because
a dividend could have been generated on the contract and potentiaily paid out in cash.
Ex. 3, p2. The contract states that:

Annual dividends have not been anticipated for this contract. Each

year We will review Our experience to determine any dividend for this

contact. You may apply any dividend We declare under one of the

following options. If you do not choose an option, option 2 will apply
automatically.
1. Cash. This dividend will be paid to You in cash.
2. Accumulate. We will retain the dividend to the credit
of this contract with interest at a rate of not less than
3% per year.
According to the PEM, the value of the countable asset is determined at the time of
application. PEM 400(32). For Medicaid purposes, asset eligibility exists when the
asset group's countable assets are less than, or equal to, the applicable asset limit at
least one day during the month being tested. PEM 400(4). Ms. Mis applied for

Medicaid Benefits on October 18, 2005. Accordingly, the value of the life insurance is to

be determined for the month of October, 2005. The issue is whether Ms. Mis was



eligible for Medicaid Benefits as of October 1, 2005. Ex. F being a letter from ELCO
states that the life insurance policy had “no cash surrender value”. Furthermore, David
Bruce testified that it had a zero cash surrender value. Petitioner concedes that this
endowment policy could have a cash surrender value at a later date; however, at the
time that Ms. Mis applied for Medicaid, it had a zero cash value. If a dividend is
reported, Ms. Mis would have to report it to DHS within 10 days according to the
Program Administrative Manual (PAM) 105(7). She would also have to provide
documentation on the vaiue of the endowment life insurance on the annual re-
certification of her Medicaid eligibility. However, at the time of the application, this pure
endowment life insurance contract had a zero value. No contrary evidence has been
submitted on the record.

. THE PURCHASE OF THE ENDOWMENT LIFE INSURANCE POLICY IS NOT
A DIVESTMENT.

DHS has also asserted that this is a divestment because it was a transfer for less
than fair market value. This is not part of the hearing decision but is asserted in DHS'
Brief. First, nothing prevents Ms. Mis from converting an asset from one form to
another of equal value. This is not a divestment. PEM 405(7). In fact, this section
indicates that “most purchases are conversions”. For example, a single adult person
like Ms. Mis could have used extra money to purchase an irrevocable prepaid funeral
agreement which is considered an exempt asset. Ms. Mis could have purchased a car,
jewelry, or even income-producing property which are all examples of converting a

countable asset (such as cash) to an exempt asset. in Ms. Mis’ case, she purchased a



life insurance policy that has a zero cash surrender value. Again, the PEM does not
construe this as a divestment.

As for the fair market value of this policy, testimony was presented by Ms. Mis as
well as the Executive Vice-President from ELCO that indicated that Ms. Mis was
uninsurable. The exception was that she could purchase a pure endowment life
insurance policy. The market place prevented Ms. Mis from purchasing such a life
insurance policy. The market place dictated the cost of such a policy. Ms. Mis
purchased this pure endowment life insurance contract for $50,000.00. If she had died
in the first year, it would have paid her beneficiary $45,000.00. The $5,000.00
difference, as Mr. Bruce testified, is a result of the risk assumed by the insurance
company, the cost of insurance, pilus the company’s administrative expense. In other
words, Ms. Mis obtained fair market value. Nothing in the Program Eligibility Manual
prevents Ms. Mis from purchasing a life insurance policy. DHS has failed to present any
contrary evidence, at the Administrative Hearing, which states that Ms. Mis did not
receive fair market value for the pure endowment life insurance contract.

DHS argues that this is not a legitimate return on her money. No where in the
Federal law, Federal regulations, or the State Policy Manual does it say that you have to
obtain a certain return on your investment except for the small exception involving
income-producing property. This is not income-producing property. To take DHS’
absurd argument to its logical conclusion, DHS could argue that if an individual

purchased Delphi Stock that was worth $20.00 a share but becomes worthiess



overnight, this would prevent the applicant from qualifying for Medicaid Benefits. The
law and the regulations do not set forth investment rates of return.

Bluntly, DHS is upset because the Policy Manual as well as the Federal
Regulations clearly permit Ms. Mis' action of purchasing this pure endowment life
insurance contract. Instead of arbitrarily denying Medicaid Benefits to Ms. Mis, DHS
should remedy the problem through formai rule making in which it changes its Policy
Manual to treat such a purchase of a pure endowment life insurance contract as a
divestment. In fact, DHS formally changed its Policy Manual to eliminate the purchase
of “balloon” annuities. However, it is arbitrary to penalize Ms. Mis for purchasing a life
insurance contract which fully complies with its Manual and the Federal regulations.

Again, Ms. Mis requests that Medicaid Services for long-term care payments be
retroactively restored from October 1, 2005 through January 31, 2006.

Respectfully submitted,
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Westlaw,

36 Cal. 542

36 Cal. 542, 1869 WL 840 (Cal.)
(Cite as: 36 Cal. 542)

C
ALFRED BRIGGS v. JOHN MCCULLOUGH
AND ROBERT DINSMORE et als.Cai.
1869.ALFRED BRIGGS
V.
JOHN MCCULLOUGH AND ROBERT
DINSMORE et als.

Supreme Court of Califomia.
January Term, 1869,

INSURANCE  POLICY  EXEMPT FROM
EXECUTION.

The party claiming that a life insurance policy,
under the statute of this State, is exempt from
execution, must show that the policy was issued by
a company incorporated under the laws of this
State, and that the benefits which he expects to
derive from the policy are such as might have been
secured by the payment of an annual premium not
exceeding five hundred dollars.

ENDOWMENT POLICY EXEMPT FROM
EXECUTION.

An endowment policy, in which a life insurance
company, in consideration of a sum of money
deposited with it, agrees to pay the depositor, or his
assigns, at the end of ten years, {or sooner, if he
desires,) a sum of money, together with such
dividends as his deposit shall earn, is an insurance
on the life, in the sense of the statute exempting life
insurance policies from execution.

PROOF OF INCORPORATION.

Proof of the company name raises no presumption
that it is an incorporated company; nor if the word
California” occurs in the name, does it raise a
presumption that it was incorporated under the laws
of this State.

APPEAL FROM AN ORDER ADIUDGING A
CONTEMPT OF COURT.

The question whether an appeal lies from an order
made of the final judgment adjudging a judgment
debtor guilty of a contempt for not applving his
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property on the execution, not decided.

*543 APPEAL from the District Court, Sixth
Judicial District, Sacramento County.

The respondent moved to dismiss the appeal,
because the judgment adjudging the appellant guilty
of a contempt was not subject o review on appeal.
The Court do not pass on this motion.

The other facts are stated in the opinion of the Court.

Ramage & Smith, for Appellant.

The first question is, whether the order adjudging
McCullough guilty of contempt, and ordering his
imprisonment, is final and conclusive. To render
such an order final, the Court must have jurisdiction
to make it.

In Ex Parte Summers, 5 lredell, 149, the Court held:
“That the facts on which the commitment is based
need not be stated in the order; but if stated, and are
insufficient, that is, such as manifestly are not a
contempt, it seems perfectly agreed it must be
disregarded, and the party discharged from an
unlawful imprisonment.”

In this case the question seems to have been
examined with care and ability, and the distinction
drawn berween orders that are final and those that
are not.

The four hundred and eightieth section of our
Practice Act specifies five acts or omissions which
are deemed contempts, an order of commitment
under some of which might be deemed final; but
under the third subdivision the wnt or order to
which obedience is required must be lawful. Under
the provisions of said section these proceedings
were conducted, and the facts on which the order of
comumitment is based are therein recited.

This question is not new in this Court. It came up in

€ 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2 . westlaw.com/print/printstream. aspx>sv=Split&destination=atp&utid=%257b...  10/30/2006















































































































